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SUBSEQUENT BIRTH OF CHILDREN AS A REVOCATION 

OF A WILL. 



I. The Law before the Statutes. 
Under the Roman law, children had an interest in their parent's 
estate. This is illustrated in the case put by Cicero, which has been 
so frequently quoted as to deserve a place in any discussion of this 
subject : 

"Pater credens filium suum esse mortuum, alteram instituit haeredem. 
Filio domi redeunte, hujus institutionis vis est nulla." — De Oratore. 

From this principle it followed that a parent could not disinherit 
a child by mere pretermission. The birth of a child, therefore, 
operated to revoke a will previously made. 1 

There was no such doctrine at common law. By that law the 
testator might give his property to whomsoever he chose, and to the 
exclusion of all his children if he desired. 2 

And though it was sometimes held by the ecclesiastical courts 
that the subsequent birth of issue together with other circumstances 
operated as a revocation, their decisions were expressly based upon 
the civil law. 3 

The rule formed no part of the original common law. 4 

1 Sohm's Inst. Rom. Law, 463. 

2 See opinion of Chancellor Kent in Brush v. Wilklns, 4 Johns. 506. 

* Johnston v. Johnston, 1 Philimore, 447; Overburyti. Ovcrbury, 2 Show. 253 (but 
see Tomlinsou v. Tomlinson, 1 Ashm. (Pa.) 224, where It is said that, as a matter of 
fact, in O. v. O. there were both marriage and birth of issue subsequent to the making 
of the will). See also Ward v. Phillips, 5 T. K. 53, note; and opinion of Dr. Hay in 
Shepperd t>. Shepperd, 5 T. R. 51, note. 

« It must be admitted that there is respectable authority, both in England and 
America, for the proposition that the birth of issuo alone, operated as a revocation 
at common law. See, in Iowa, a long line of cases, beginning with McCullum t>. 
McKenzie, 26 la. 500, and ending with Hllpire v. Claude, 109 la. 169, decided under 
(what the Iowa court considered to be) the common law. But after a careful exam- 
ination of all the accessible authorities, we are convinced that the opinion above 
given is correct. 
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But while, by the common law, birth of issue alone did not work 
a revocation, it was finally decided, though not without some resis- 
tance on the part of the judges, that marriage and the birth of 
issue, both occurring after the execution of the will, would have 
that effect. 5 

There was, and still is, difference of opinion as to the ground 
upon which the revocation was based. It seems to have been at first 
put upon the ground of a presumed change of intention on the part 
of the testator, implied from the change in his situation and 
corresponding duties. This was Lord Mansfield's view. 6 

But the later doctrine, and that now generally entertained, is 
that there is a "tacit condition annexed (by law) to the will that it 
shall not take effect in case of marriage and the birth of a child 
not provided for." This was Lord Kenyon's view. 7 

In this country some of the courts have accepted Lord Mans- 
field's view, 8 while others have accepted that of Lord Kenyon, as 
the true doctrine at common law. 9 

This may account for the difference of opinion which, as we shall 
hereafter see, exists as to the admissibility of parol evidence to show 
that the failure of a testator to provide for an after-born child was 
intentional. For, by Lord Mansfield's theory, the revocation being 
founded on a mere presumption, might be rebutted by parol evi- 
dence, or, as he himself expressed it, by "any sort of evidence." 
But according to Lord Kenyon's view, the revocation was brought 
about, not by virtue of any presumption, based on a change of in- 
tention, but by a positive rule of substantive law, and consequently 
it could not be revoked by evidence of any sort. 

The doctrine of implied revocation from subsequent marriage 
and birth of issue, like that of revocation by the birth of issue alone, 
was a creature of the civil law. It was engrafted on the common 
law through the medium of the ecclesiastical courts, where it was 
first applied to wills of personalty. Later it was applied to wills of 
lands also. 10 The whole subject of revocation of wills is now regu- 
lated, in England, by statute. 

6 Lugg v. Lugg, 2 Salk. 592; Glbbonsu. Caunt,4 Ves. Jun.848; Marstoni; Hoe (Fox), 
8 Ad. & El. 14; and infra, note. 

• Brady v. Cubitt, Dougl. 39. 

' Marston v. Roe, 8 Ad. & El. 14; Israeli v. Rodon, 2 Moore P. C. SI: 1 Jam.. Wills, 
110, note. 

' Brush v. Wilkins, 4 Johns. 506; Larieux v. Kelly, 5 lowu, 198. 

» Sutton v. Hancock (Ga.), 428. E. 214. 

io Christopher v. Christopher, 4 Burr. 2182; Sprague v Stone Amb. 721; 2 Eden, 
283; Lancashire v. Lancashire, 5 T. R. 49; Brady v. Cubitt, Dougl. 39. 
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In this country we have not been satisfied with the narrow rule 
of the common law, requiring the concurrence of both marriage 
and birth of issue to operate a revocation of a will made prior 
thereto. Nor have we adopted the civil law notion of iestamentum 
inofliciosum. We do not consider children as having any property 
interest in their parent's estate. But recognizing the fact that, as 
a general rule, parents do not disinherit their children without 
good cause, and assuming from this fact that, if the after-born 
child had been living when the will was made, the testator would 
have provided for him, our legislatures have enacted statutes giving 
to such children a share of the testator's estate when they have been 
overlooked by him. It is to ascertain the effect of these statutes, 
as interpreted by the courts, that we formulate the present dis- 
cussion. 

II. The Law under American Statutes of Pretermission. 

Owing to the impossibility of classification we have found it im- 
practicable to discuss the statutes in all the states. But, taking 
the Virginia statutes as a type, and noting the material differences 
between it and those of the other states as they arise, let us inquire 
(1) What circumstances must concur in order that the statute may 
operate, and (2) What is the effect of the statute when it operates. 

(a) The circumstances which must concur in order for the 
statute to operate. 

In some states there are two statutes, the one providing for cases 
where the testator has no children living when the will is made, but 
children are born afterwards; and the other providing for cases 
where there are children living when the will is made, and after its 
execution others are born. 

In Virginia, the first of these statutes is as follows : 

"If any person die leaving a child, or his wife with child which shall be 
born alive, and leaving a will made when such person had no child living, 
wherein any child he might have is not provided for or mentioned, such 
will, except so far as it provides for the payment of the debts of the tes- 
tator, shall be construed as if the devises and bequests therein had been 
limited to take effect, in the event that the child shall die under the age 
of twenty-one years, unmarried, and without issue." — Code, 1887, sec. 2527. 

A brief analysis of this statute will show that it requires 

(1) A Will. — It has never been decided whether the will must 
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dispose of the testator's whole estate. The common law rule that 
marriage and birth of issue operated as a revocation did not apply 
except where the will disposed of the testator's whole estate, or sub- 
stantially the whole of it. 12 But in Baldwin v. Spriggs (Md.), 5 
Atl. 295, which was decided under the common law, it was held that 
the subsequent acquisition by the testator of other property which 
did not pass by the will would not prevent a revocation of the will 
by subsequent marriage and birth of issue. It is believed not to be 
necessary that the will dispose of the whole of the testator's prop- 
erty. The statute says "a will," and a disposition of any of the 
testator's property with the formalities required by law is "a will." 

(2) The testator must have had no child living at the time of 
making his will. A child en ventre sa mere at the time of executing 
the will is not "living," within the meaning of the statute. 13 

(3) There must be a child or children born after the making of 
the will. Such child may be born either in the life-time, or after 
the death, of the testator. 14 But some states have a separate 
statute applying to posthumous children. In Massachusetts, it has 
been held that an illegitimate child has no rights under the 
statute. 15 This question has never arisen in Virginia; but, as by 
our law a bastard may inherit from his mother, no reason is per- 
ceived why such child may not claim under the statute, if preter- 
mitted by her. 16 

In some states it is held that the adoption of a child satisfies the 
requirements of the statute, while others hold the contrary. 17 This 
probably depends more upon the local laws regulating the status of 
adoption than upon an interpretation of the statute now under con- 
sideration. Where the words of the statute are "and a child be 
born afterwards, etc." (as in V. C. 2528, infra), such language 
would seem, ex vi termini, to exclude an adopted child. 

(4) The after-born child must survive the testator. This speaks 
for itself. In some states, however, the statute does not contain 
this provision; and there it is held that the birth of a child alive, 

« Brady v. Cabitt, Dougl. 39; Kennebel v. Scrafton, 2 East, 530. 
is Evans v. Anderson, 15 Ohio, 324. See also Coudert v. Coudert (N. J. Eq.), 5 Atl. 
722. 

" Van Wlckle v. Van Wiokle (N. J.), 40 Atl. 817. 

>' Kent v. Barker, 2 Gray, 635. 

i« See Estate of Wardell, 57 Cal. 484. 

" Davis t>. Fogle (Ind.), 7 L. R. A. 485, and note. See also In re Comassi's Estate 
(Oal.),28L..R. A. 414. 
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even though such child die the same day, satisfies the statute ; and 
the portion of such child goes to its heirs. 18 

(5) The after-born child must be (a) Not provided for in the 
will, and (b) Not mentioned in the will. (As to the meaning of 
this clause, see infra.) 

The above are the requisites of section 2527. Section 2528 
provides : 

"If a will be made when a testator has a child living, and a child be born 
afterwards, such after-born child, or any descendant of his, if not provided 
for by any settlement, and neither provided for nor expressly excluded by 
the will, but only pretermitted, shall succeed to such portion of the tes- 
tator's estate as he would have been entitled to if the testator had died in- 
testate; towards raising which portion the devisees and legatees shall, out 
of what is devised and bequeathed to them, contribute ratably, either in 
kind or in money, as a court of equity, in the particular case, may deem 
most proper. But if any such after-born child, or descendant, die under the age 
of twenty-one years, unmarried, and without issue, his portion of the estate, 
or so much thereof as may remain unexpended in his support and education, 
shall revert to the person to whom it was given by the will." 

The requirements of this statute are: 

(1) A Will. As to this see supra. 

(2) The testator must have a child or children living at the time 
when he makes his will. 

(3) A child must be born after the execution of the will. See 
supra p. 476. Such child need not survive the testator. If such 
child die before the testator, then any descendant of his who would 
have been entitled to a distributive share of the testator's estate, had 
he died intestate, may claim the benefit of the statute. 

(4) The after-born child must be 

(a) Not provided for by any settlement, 

(b) Not provided for in the will, and 

(c) Not expressly excluded by the will. 

It is the interpretation of this latter clause of the statutes that 
has led to the greatest difficulty, and in regard to which there has 
been the greatest diversity of opinion among the courts of the 
several states. We shall therefore consider it at some length. Not 
a little of the difficulty, above referred to, has arisen from the 
courts blindly assuming that the statutes in all the states are the 
same, and relying upon decisions under statutes materially differ- 

>» Catholic Asso'n v. Flrname (Mich.), 14 N. W. 707. 
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ing from that of the forum. 19 Let us, therefore, look first to the 
statutes themselves. The statutes declare that an after-born child 
shall have a share of the testator's estate if, in general, he is not 
provided for, or disinherited. The precise language of this clause 
in the statutes of a number of the states is given below : 
"Not provided for in the will" — 

Pennsylvania, 

Maine, 

Bhode Island, 

Indiana, 

Ohio (where there are children living when will 
was made.) 

"Not named or provided for in the will" — 

Missouri. 
"Not provided for or mentioned" in the will— 

Virginia (where no children when will was 

made.) 
West Virginia (where no children, etc.) 
Kentucky 
Texas 
"Not provided for by any settlement, and neither provided for 
nor expressly excluded by the will, but only pretermitted" — 
Virginia (where there are children, etc.) 
West Virginia " 
Kentucky " " 

(Substantially) Texas " " " 

"Has no provision made for him by his father in his will, or 
otherwise" — 

Massachusetts (posthumous children.) 
"Omits to provide in his will . . unless they have been pro- 
vided for by the testator in his life-time, or unless it appears 
that the omission was intentional and not occasioned by acci- 
dent or mistake" — 

Massachusetts (any pretermitted child.) 
"Unless provision shall have been made for such child by some 
settlement, or unless such child shall have been provided for 

19 A noteworthy instance of this is the case of Rhodes v. Weldy, 46 Ohio St. 234 
(disoussed infra), where the court seems to base its opinion on decisions in states 
where the statute differs materially from that of Ohio, in the clause under con- 
sideration. 
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in the will, or in such way mentioned therein as to show an 
intention not to make such provision" — 

Ohio (where no children are living when the 
will is made.) 
"No provision be made in such will . . unless it shall appear 
by such will that it was the intention of the testator to dis- 
inherit such child" — 
Illinois, 

Michigan (substantially same as Illinois.) 
Wisconsin " " 

Nebraska 
"Neither provided for by settlement, nor disinherited by the 
testator" — 

New Jersey. 
"Omits to provide in his will . . unless it appears that such 
omission was intentional" — 

California (any pretermitted child.) 
"Unprovided for by settlement, and neither provided for nor 
in any way mentioned in such will" — 
New York. 
"No provision is made in contemplation of such event" — 
Georgia, 

Connecticut (substantially.) 
Alabama. " 

Meaning of "Peovision/' 

The question at once arises : What is meant by "provided for" ? 
Is the amount or character of the provision material ? Must it be a 
present provision, or may it be future, and if so, must it be vested, 
or may it be contingent? These are the questions with which the 
courts have had to deal. Let us see how they have answered them. 

Note here a diversity : Most of the statutes, as appears from the 
above extracts, permit the testator to disinherit an after-born child 
entirely, provided the intention to do so is made properly to appear. 
But in Pennsylvania, and a few other states, no such alternative is, 
by the terms of the statute, given him — the statute declaring that 
in all cases where the after-born child is "not provided for," the 
will shall, as to him, be revoked. Important results flow from this 
difference. In these latter states the statute has been construed as 
restricting the absolute power of disposal over his property which 
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the testator possessed by the common law; while in the former 
states the statute is construed, not as limiting the testator's right 
of disposal over his property, but as merely providing for those 
cases where, through inadvertence or otherwise, the testator omits 
to provide for an after-born child — permitting him, if he chooses, 
to disinherit such child altogether. 

Thus, in 

Pennsylvania, 
in Walker v. Hall, 20 the testator devised his whole estate to his wife, 
"having the utmost confidence in her integrity, and believing that 
should a child be born to us, she will do the utmost to rear it to the 
honor and glory of its parents." A child was afterwards born, who 
survived the testator. It was held that this was not such a provis- 
ion as is contemplated by the statute ; that the statute declaring the 
will revoked as to a child subsequently born, and " not provided for 
in such will," is imperative, and "can neither be repelled by parol 
testimony outside of the will, nor by any language used in the will, 
raising a presumption that he did not intend to provide for such 
after-born child." (Italics ours.) 

Again, in H oiling sw or th's Appeal 21 the testator having given all 
his property to his wife, provided, "In case I shall have any child 
or children living at the time of my decease, I do hereby constitute 
and appoint my said wife, Caroline N. Hollingsworth, to be the 
guardian of such child or children during their minority, commit- 
ting entirely and fully to her affection, judgment and discretion 
their maintenance, education and future provision, and which 
guardianship I intend and consider as a suitable and proper pro- 
vision for such child or children" — thus plainly showing that the 
testator contemplated the contingency of children being born to 
him, and his intention not to make any provision for such children 
other than that contained in the will. But, two children being after- 
wards born, it was held that this case was ruled by Walker v. Hall, 
supra, the court saying that this was "clearly no provision for his 
children such as is contemplated by the Wills Act and the whole 
policy of our law." 

In Edward's Appeal, 22 the testator devised all his estate to his 
executors to hold in trust for Sarah Devitt, for life, and "if she die 

80 34 Pa. St. 483. 
» 51 Pa. St. 518. 
» 47 Pa. St. 144. 
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at any time leaving lawful issue, then it is my will that my said 
executors, hy good and legal assurances shall convey all my said 
estate to the heirs of the body of my friend, the said Sarah Devitt, 
share and share alike." The testator subsequently married Sarah 
Devitt, and died leaving her enceinte of a son, who afterwards 
attacked the will on the ground that he was "not provided for." 
The court was of opinion that the words of the will would create a 
contingent remainder in the "heirs of her body," and upon this 
supposition the question would arise whether a contingent re- 
mainder was such a "provision" as the statute contemplates. The 
court said : "We should probably conclude that it was not ; for we 
believe the legislature meant a present vested interest and not a 
future and contingent one." 23 (Italics ours.) 

This, however, was a mere dictum, the court holding that, by the 
law of Pennsylvania, the devise to Sarah Devitt was revoked by the 
testator's subsequent marriage with her, and, the particular estate 
having fallen, the remainder must fall with it. This left nothing 
for the after-born child, and consequently the will was held to be 
revoked as to him. 

In Willard's Estate, 2 * it was held that "a reversionary interest, 
whether vested or contingent, is not a provision for an after-born 
child within the words or spirit of the statute." In that case the 
testator had given a bequest of $3,000 to his mother for life, re- 
mainder at her death "to revert to my children and heirs," and to 
his wife real estate, valued at $7,000 for life, and at her death, "to 
revert to my heirs at law, share and share alike, to those who shall 
be living or entitled to be represented in said estate." A post- 
humous son being born to the testator, the will was held to be re- 
voked as to him. The other Pennsylvania cases are cited in foot- 
note. 26 

From the foregoing it may be affirmed that, in Pennsylvania, the 
rule is well settled — 

(1) That the testator must provide in his will for an after-born 
child, and cannot disinherit him ; and 

(2) Such provision must consist of a present vested estate, as 
distinguished from a future or contingent one. 

21 Opinion, p. 153. 
« 68 Pa. St. 327. 

88 Jackson v. Jackson, 2 Barr, 212; Tomlinson v. Tomlinson, 1 Ashm. 224; Qrosvenor 
v. Fogg, 81 Pa. St. 400; Owens v. Haines, 199 Pa. 137. 
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Maine and Rhode Island 
follow the Pennsylvania doctrine, holding that the statute lays 
down an iron-clad rule, requiring that provision be made for an 
after-born child at all events; 26 and that the purpose of the statute 
will not be satisfied by a future or contingent gift. See cases cited 
in foot-note. 27 

Georgia. 
The first statute on this subject in Georgia, like that in Pennsyl- 
vania, Maine and Rhode Island, required a testator to make some 
positive, beneficial provision for an after-born child. At least, it 
was so construed in Hollman v. Copeland. 28 But this construction 
appears not to have met with the approval of the people of Georgia, 
for they afterwards changed their statute, so that it now reads : 

"In all cases . . . the subsequent birth of a child to him (i. e. the 
testator) subsequent to the making of a will in which no provision is made 
in contemplation of such an event (italics ours), shall be a revocation of 
the will."— Civ. Code, sec. 3347. 

This statute seems to indicate the present tendency of statutory 
regulation, as well as judicial construction, upon this subject. 29 It 
has been construed by the Supreme Court of Georgia in the recent 
case of Sutton v. Hancock/ where it is said that the present enact- 
ment changes the old statute in that it omits altogether the require- 
ment that a positive provision be made at all events for the child to 
be born. In that case the testator having children living when he 
made his will, gave all his property to his wife, stating in the will 
that he made this disposition of his property because, inter alia, he 
knew his wife would "take every care of our children, and do what 
is just and right by each of them." Long afterwards a child was 
born to the testator and his wife. It was held that the birth of this 
child revoked the will, because there was no provision therein 
"made in contemplation of such event." Speaking of the intent of 
the statute, the court said : 

"The law intends that the probable or possible contingent event (i. e., 
the birth of a child) shall be present in the testator's mind, and exerting 
a moral influence upon the testamentary scheme; that he shall carefully 

» Ohace t>. Chace (R. I.), 78 Am. Dec. 446. 

» Waterman v. Hawkins, 63 Me. 156; Chace t>. Chace, 6 ft. I. 407; Potter t>. Brown, 
11 R. I. 282; Mercantile Ac. Co. v. Rh. Id. &c. Co., 36 Fed. 863. 
*> 10 Ga. 79. 

*• Connecticut, Bess. Laws, ch. 110, sec. 135; Ala. Code '86, sec. 1955. 
•o 42 S. E. 214. 
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weigh the effect which such an event ought to have upon the disposition to 
be made of his bounty ; and that he shall give evidence in his will that he 
has considered the possible happening of the event; and the will must in 
clear and unmistakable terms contain a provision which shows that it was 
made at a time when the testator had the event in mind, and in contempla- 
tion of that event." 

Massachusetts. 

The first statute passed in Massachusetts was not confined to 
after-born children, but included within its purview all children not 
provided for in the will or by the testator in his life-time. With 
reference to the clause under consideration, however, it was like the 
statutes we have just been discussing. The construction put upon 
it is therefore entitled to consideration in determining the meaning 
of the words "not provided for." It reads : 

"Any child or children, or their legal representatives, in case of their 
death, not having a legacy given him, her or them in the will of their 
father or mother, shall have a portion of the estate of their parents as- 
signed unto him, her or them as though such parent had died intestate, pro- 
vided such child, children or grandchildren have not an equal proportion 
of the deceased's estate bestowed on him, her or them in the deceased's life- 
time." 32 

This statute, like that of Pennsylvania, does not, in terms, per- 
mit a testator to disinherit any of his children ; yet the Massachu- 
setts court, from the beginning, construed it as not applying to a 
ease where it appeared that the omission was intentional, and not 
occasioned by accident or mistake. 33 And this construction appears 
to have met with the approval of the people of Massachusetts, for 
it was afterwards incorporated into the statute. 34 The court based 
its construction of the statute in part upon the preamble, which 
was considered as an expression of the real intention of the legisla- 
ture in passing the statute. It was as follows : 

"Whereas through the anguish of the deceased testator, or through his 
solicitous intention though in health, or through the oversight of the scribe, 
some of the testator's children are omitted, or not mentioned in the will, 
many children being bom also after the making of the will, though in the 
life-time of their parents." 85 

In Church v. Crocker, supra, Parsons, C. J., construing the above 
statute, says: 

as Act of Feb. 6, 1781. 

33 Terry v. Foster, 1 Mass. 145; Wild v. Brewer, 2 Mass. 579; Church v. Crocker, 3 
Mass. 17; Wilder v. Goss, 14 Mass. 357. 

« Mass. Rev. Stat., ch. 127, sec. 21, p. 750. 

36 Provision was made by another statute for posthumous children. Pub. Stat, 
ch. 127, sec. 22. 
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"In this, as in all other cases, the intention of the legislature must gov- 
ern; and to this intention a literal construction of any statute must yield. 
. . Public policy requires that the right of testamentary disposition in 
parents respecting their children should be exercised at their discretion. 
The just authority of the parent and the reasonable obedience of the child 
are supported by this discretionary power. The intention of the eighth sec- 
tion 36 was, not to limit this discretion, but to provide for a child or grand- 
child when this discretion from accident, or some other cause, had not been 
exercised (italics ours). That this was the intention of the section is mani- 
fest, because the letter of the provision will be satisfied by a legacy of one 
cent. And it would be unreasonable to suppose that the legislature intend- 
ed that the child should in all cases when not otherwise provided for, be 
the object of the testamentary bounty of the parent, and at the same time, 
that this bounty might be merely nominal." 

We have spoken thus at length of the construction put upon the 
statute by the Massachusetts court because we believe it to be the 
true interpretation ; that which the purpose of the statute warrants. 
Under this construction the nature and amount of the provision are 
immaterial. It is enough that the testator had the after-born child 
in mind when he made his will, and that some provision was made 
for such child, or an intention shown not to make any provision. 
The case of Bowen v. Hoxie, 3S has sometimes been cited as support- 
ing the Pennsylvania doctrine that there must be a present vested 
provision for an after-born child. But, upon a careful reading of 
that case, we submit that the decision was based, not so much upon 
the nature or amount of the provision made as upon the fact that 
the after-born child was not in the contemplation of the testator 
when he made his will. The will was made three years before his 
death. After other bequests to his wife and nine children then liv- 
ing, he left $50,000.00 in trust, to pay the income to his wife during 
her life, remainder to "my surviving children by my said wife," 
with an ultimate distribution of the principal among them. A 
posthumous child was born. The statute which provides for posthu- 
mous children, 39 like the Act of 1784, supra does not, in terms, per- 
mit the testator to exclude such child, but declares that where the 
posthumous child is not provided for in the will, or otherwise, the 
will shall, as to him, be revoked. But the court, construing the 
statute, says: 

"The statute was designed to come in and correct the injustice which 

K Act Feb. 6, 1784, supra. 

» 137 Mass. 527. 

» Pub. Stat., ch. 127, sec. 22. 
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would result from establishing and carrying out strictly the provisions of 
a testator's will in which the claims of a posthumous child were uninten- 
tionally (italics ours) overlooked" 

— thus implying that if such child were intentionally omitted, the 
statute would not apply. But all doubt as to the real ground of 
the decision in this case has been removed by the construction put 
upon the decision by the Massachusetts court itself, in the recent 
case of Minot, Petitioner,* where it is said that the decision in 
Bowen v. Hoxie was based, not upon the reversionary character of 
the bequest, but upon the fact that a posthumous child was born 
"which it would seem the testator did not have in mind at the time 
of making his will." 

In Petition of Minot, supra, the testator, after making a bequest 
to his wife, gave the rest of his property to trustees, to pay the in- 
come to his wife during her life, reversion to those who would then 
be his heirs at law by blood. When he made the will he knew that 
his wife was pregnant. Held, that the provisions of the will were 
intended to include the after-born child, and that there was no omis- 
sion to provide for such child within the meaning of the statute. 

The other Massachusetts cases are in harmony with those from 
which we have quoted. 41 

California. 

The California statute, like that of Massachusetts, is not confined 
to after-horn children but extends to any child for whom the tes- 
tator "omits to provide in his will." Therefore, we shall not enter 
into a discussion of the cases further than to say that they accord 
with those of Massachusetts in holding that where a child is merely 
mentioned in the will, whether for the purpose of excluding him, 
or for the purpose of making provision for him, and in the latter 
case, regardless of the nature or amount of such provision, this is 
sufficient to prevent such child from claiming under the statute. 
See cases cited in foot-note. 42 

We come now to consider those states whose statutes, either in ex- 
press terms or by settled construction, permit the testator to exclude 
an after-born child. The phraseology of the statute varies in the 
different states. 

« 164 Mass. 38. 

« Peters v. Slders, 126 Mass. 185; Wilson v. Fosket, 6 Mete. 400; Bancroft v. Ives, S 
Gray, 867; Converse v. Wales, 4 Allen, 612; Prentiss v. Prentiss, 11 Allen, 47; Wilder v. 
Thayer, 97 Mass. 439. 

42 Payne v. Payne, 18 Cal. 291: In re Garraud, 35 Cal. 336; Estate of Callaghan (Cal.), 
51 Pac. 860. 
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New Jeesey. 
In New Jersey this clause of the statute reads : "Neither provided 
for by settlement, nor disinherited by said testator." 43 This, if lit- 
erally construed, would except from the operation of the statute a 
case where the after-born child is provided for in the will. But in 
Stevens v. Shippen** the court, in construing this clause of the 
statute, said: 

''The provision contemplated by the statute, is not only that made by 
technical settlement, but includes that which is made by the will itself, 
also." 

In that case, the testator by his will gave all his property, after 
the payment of his debts and funeral expenses, to his wife and six 
children, then living. Afterwards a son, Albert Bayard, was born, 
and the testator added a codicil to his will, by which he gave Albert 
B. $100,000, "to put him on an equality" with the rest of his 
children, to each of whom he had by the will given a like sum. He 
adds that it is his will that every child he should thereafter have 
should also be upon a like equality with the children which he had 
at that time, and that each child that might be thereafter born should 
be entitled to a like sum out of his estate. Subsequently another 
son, Eichard, was born. The estate was large, and Richard claimed, 
under the statute, the same share of the estate which he would have 
been entitled to had his father died intestate. The Chancellor said : 

"It seems perfectly clear that such a case as that which is now under 
consideration is not within the spirit of the law. It is not within the mis- 
chief, and therefore is not within the remedy. The legislature surely did 
not intend to compel a testator to admit an after-born child to an equal 
share of his property with his other children, under all circumstances, if 
not provided for by what is technically known as a settlement; for it per- 
mits him absolutely to disinherit such child, though the child be not pro- 
vided for by settlement. . . . Indeed it seems that the intention of the 
legislature, was, in the cases provided for, merely to guard against the un- 
intentional exclusion (italics ours) by a testator of those for whom it was 
his duty to provide ; and that the legislature meant to recognize the right 
of the testator to exclude after-born children, either wholly or partially, 
from participation in his estate, where his intention to do so was apparent." 

Accordingly, it was held that Richard, being provided for in the 
will, was not entitled to claim under the statute. 
The other New Jersey cases are cited in foot-note. 45 

« 3 Gen. Stat., p. 3760, sec. 19. 

« 28 N. J. Eq. 487, 534. 

« Van Wickle v. VanWickle, 44 Atl. 877; Wilson v. Fritz, 32 N. J. Eq. 59. 
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Illinois. 

In Illinois, the word "provision" is construed to mean any estate, 
whether vested or contingent, and regardless of amount. In shorn 
v. Jefferson Nat. Bk.* e the will of the testatrix directed that in 
case her husband survived her, all her estate should go to him ; but 
in case she survived her husband, then all her said estate to go to 
her children, should she leave any. At the time of making the will 
the testatrix had no children, but at her death she left three child- 
ren who were born of the marriage. Her husband also survived 
her. Under the will he took the whole estate. The children claimed 
under the statute on the ground that no "provision" had been made 
for them in the will. It was argued that to be a "provision" for 
them, within the meaning of the statute, the devise or bequest in 
their favor must be certain and absolute, and dependent upon no 
condition or contingency whatever; and that, as the devise in this 
case was contingent upon the husband's surviving the testatrix, 
there could not be said to be any "provision" made for them by the 
will. But the court said : 

"As to the provision for the after-born child, the statute is silent as to 
its extent, or whether it should be reasonable or not, as to when it shall 
commence, or when terminate. By its plain, unambiguous meaning, it ap- 
plies only to children for whom no provision is made by the will, and as 
to whom it does not appear by the will that they were intentionally dis- 
inherited. If any provision is made for them, then they do not come with- 
in the purview of the statute. The testator was to be the sole judge of 
what this provision should be, and that the same was not left to the deter- 
mination of the courts is manifest by the second clause of the section, which 
authorizes the disinheritance of such child or children altogether if the 
testator simply indicate by his will that such was his intention. The 
greater includes the less, and as the testator may totally disinherit such 
after-born child or children, it would seem to follow that he may limit his 
bequests to them, if he makes any, to anything, no matter how insignificant 
it may be, and its enjoyment upon any contingency, however remote." 

The other Illinois cases are cited in foot-note. 47 

Marvin H. Altizer. 

Roanoke, Va. 

(To be Continued.) 

« (116 111.), 4N. E.791. 

« Salem Nat. Bk. v. White (459 111.), 42 N. E. 312; Ward v. Ward (120 111.), 11 N. E. 
336; Hawhe v. Chicago &c. R. Co. (165 111.), 46 N. E. 240; Lurle v. Radnitzer, 166 111. 609. 



